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Adoption
1.
Competing Grandparents.



In re: Sydney J (Tenn. May 10, 2010) 2010 WL 1838461.  In a decision by Justice Holder, where the child’s father killed the child’s mother and two other persons, the child’s maternal grandparents had been awarded temporary legal custody of a four-year old child.   Approximately a year and a half later, the maternal grandparents petitioned to adopt the child who was in their physical custody.  The paternal grandparents filed an intervening adoption petition and the trial court after engaging an fitness analysis, granted the paternal grandparents’ petition.  The Court of Appeals reversed holding the paternal grandparents’ petition should be dismissed because they did not meet the physical requirements of Tenn. Code Ann. Section 36-1-116(f)(1) and remanded the case to the trial court for entry of an order granting the maternal grandparents adoption petition.  Justice Holder held that Tenn. Code Ann. Section 36-1-116(f)(1) includes an exception to the physical custody requirement when petitioners filed an intervening adoption petition and the child sought to be adopted was in the physical custody of the original petitioners.  The evidence did not preponderate against the trial court’s finding that the paternal grandparents were fit and that they were financially capable of providing for the child and the child’s best interest would be served by granting an adoption of the paternal grandparents.  

Alimony
1.
In futuro to a 44-year old.

Gonsewski v. Gonsewski, 2010 WL 565649, (MS Tenn. App. February 17, 2010) 

In a decision written by Judge Clement, Judge Tom Gray in Gallatin was reversed when he did not award alimony and attorney’s fees to the wife, Johanna Gonsewski.  This was a 21-year marriage where both parties had married when they were 22 at the time of marriage and were 43 at the time of the divorce.  Wife had graduated from Athens State College and husband was a CPA.  Wife had had a job for 16 years at the time of the divorce and was earning $72,000 per year and husband was earning a $100,000 per year but had also received a $38,000 bonus.  The Court of Appeals reversed saying that over the years the discrepancy in the two parties income had grown substantially so that it was $60,000 in the year prior to the divorce, thus, making the wife economically disadvantaged and wife’s earning capacity would not permit her to maintain a standard of living after the divorce that was reasonably comparable to the standard of living enjoyed during the marriage or to the post-divorce standard of living expected to be available to the husband.  Husband had the ability to pay in futuro and an award of $1,250 per month was given to the wife by the Court of Appeals until death or remarriage.  


The Court of Appeals also reversed the attorney’s fees award and awarded wife a reasonable amount of attorney’s fees which she incurred on the appeal and for the trial because wife did not have adequate income or assets with which to pay her attorney’s fees although she was awarded one-half interest in the marital home, she was going to need that one-half interest for a down payment on new housing.  

Attorney General Opinions


AG Opinion No. 10-56 on Right to Privacy raises the question does Tenn. Code Ann. § 16-10-213 conflict with a patient’s right to privacy.  In this opinion, the answer is “no,” Tenn. Code Ann. § 16-10-213 does not conflict with the patient’s right of privacy protections of either Tenn. Code Ann. Title 33 or the Health Insurance Portability and Accountability Act (HIPAA) privacy provisions.  See opinion attached.  

Contempt:

AG Opinion No. 10-06 on Ex Parte Order of Protection (see attached), requested by Judge Carol Soloman.

Child Support
1.
Social Security Check Included in Child Support.  


Young v. Engel, 2010 WL 744528, (MS Tenn. App. March 3, 2010).

The child support guidelines do not permit the trial court to disregard the child’s social security check when calculating child support if that check has arrived from obligator’s parents’ account.  The social security check must be factored into the child support equation in two places.  First, it must be added to the obligator’s gross income for purposes of calculating presumptively correct amount of child support and second, it must then be subtracted from the resulting figure to the reduced portion of child support that comes directly from obligator’s funds.  

Civil Procedure
1.
No Garnishment Priority.

McKee-Livingston v. Livingston, 2010 WL 204089, (MS Tenn. App. January 21, 2010).  
Wife attempted to collect money due to her from ex-husband on a judgment for back child support and spousal support and had a writ of garnishment served upon a corporation that was making quarterly payments to ex-husband under a settlement agreement with him.  Because the corporation had a debt to ex-husband at the time of the January 30, 2008, garnishment notice, the garnishment notice attached to the payments due ex-husband in May 2008 and the fact that those payments from the corporation were not due and payable until after the end of each quarter, did not make the corporation’s liability a mere contingency.  The payments in question were unmatured debts owed to ex-husband, not contingent debts.  

College Costs

1.
DePaul and Vanderbilt University are reasonable choices.  

Larry Brinton, Jr. v. Lisa Brinton (MS Tenn. App. May 19, 2010) 2010 WL 2025473.  Father and mother divorced in 1989 with a marital dissolution agreement requiring father to pay all expenses for four years of college and graduate school for both son and daughter.  Father refused to pay the entire cost of college for both children, a son who attended DePaul University and a daughter who attended Vanderbilt University, but he did pay $20,000 a year for each deeming of his own volition that $20,000 was a reasonable amount.  Mother sued and the trial court found that the children’s choices of college were reasonable and that father who had income as high as $500,000 in a year could afford the college costs.  The trial court also awarded the mother the costs she incurred in sending the children to college, interest and attorney’s fees.  Judge Andy Bennett wrote the appellate opinion affirming this issue and remanded the attorney’s fees on appeal to the trial court.  Although daughter had a scholarship at Birmingham Southern and Auburn Universities, she went to Vanderbilt.  The Appellate Court reviewed this agreement as a contract and looked at its reasonableness.  The sacrifice of scholarships goes towards the parents’ ability to pay, not the appropriateness or reasonableness of the school for the student.  Both children did well at their respective schools and father had the ability to pay.  Father advanced theories of waiver, estoppel and laches, all of which were discussed in the Court’s opinion and found not to have merit.  
Custody

Supreme Court Rule 40(a) provisional rule on appointment of guardians ad litem in cases involving custody of children is extended to December 31, 2010.  
Division of Assets
1.
Short term marriage.

Amos v. Amos, 2010 WL 286768,  (MS Tenn. App. January 25, 2010).
Kimberly Amos was 32 and Kevin Amos 39 years old when they married in 2003.  Wife had graduated with a nursing degree and accepted a position at a hospital in Wisconsin.  She only worked there for a short period of time when the couple made the decision to move to Tennessee because husband accepted a job with Dell Computers.  In September 2007, “after a mere four years of marriage”, the wife filed for divorce.  At the time of trial, husband’s earned income was $92,000 and wife current income was $65,000 per year and a special master in Rutherford County recommended that husband pay 60% and wife pay 40% of the house note, pendente lite.   Spousal support was denied at the trial court but wife was awarded 45% of the equity in the marital home.  Husband was to pay wife his interest in his marital retirement account.  Husband had put $90,000 of separate property into the purchase of the marital home which had a total equity of $159,000.  In an opinion by Judge Frank Clement, the Court found that the trial court had erred by not dividing the property in a way that, as nearly as possible, placed the parties in the same position they would have been had the marriage never taken place.  While the trial court expressly noted the short duration of the marriage, it failed to properly apply the relevant factors as stated in Batson v. Batson, 769 S.W.2d 849, 859 (Tenn. Ct. App. 1988).  Batson required the trial court to divide the property in a way that, as nearly as possible, placed the parties in the same position they would have been had they never married.  Therefore, husband should have received the $90,000 he put on the marital home and only the increase or additional equity during the marriage of $69,000 should have been divided between the husband and wife.


The Court specifically noted and as previously been stated, that when a marriage is short, the significant value of a spouse’s non-monetary contributions is diminished, and claims by one spouse to another spouse’s separate property are minimal at best.  In re:  Marriage of Wallace, 315 N.W. 2d 827, 830-31 (Iowa Ct. App 1981).  

Division of Property

1.
Post Divorce Suit for Partition.


Gilley v. Gilley,  2010 WL 199408, (MS Tenn. App. January 20, 2010).
In an opinion by Judge Dinkins in a post-divorce action, the husband filed suit for partition of a commercial piece of property owned by him and the wife as tenants in common over the wife’s objection.  The trial court ordered the partition of the property and awarded each party an equal share of the proceeds of the sale.  Wife appealed the partition and equal division of the proceeds.  The finding of the trial court was found in error on appeal when it held that the provision of the Marital Dissolution Agreement constituted an unreasonable restraint of alienation and that holding is reversed.  The order for partition was affirmed on other grounds and the wife was found to be entitled to contributions from the husband for maintenance and repair costs which were incurred on the property and the Court’s order requiring equal division of the proceeds is reversed and remanded for a determination of the amounts wife was owed from the husband’s share of the sale of proceeds.  Wife was 65 years old at the time of this case.

Jurisdiction
1.
Exclusive Subject Matter Jurisdiction.  

Goins v. Gay, 2010 WL 199634, (ES Tenn. App. January 21, 2010).  

`In this case, the parties were never married but had a child together.  Father moved to Texas during mother’s pregnancy while mother and the child remained in Tennessee after the child’s birth.   Mother initiated a child support enforcement action against father in Bradley County, Tennessee, and a support order was issued by the Texas court.  The Bradley County trial court entered an order modifying the Texas child support order and changing father’s child support obligation to conform with the Child Support Guidelines for the State of Tennessee.  The Court of Appeals ruled that Tennessee did not have subject matter jurisdiction to modify the support order by a Texas court.  It is of no consequence that Tennessee is the initiating tribunal or that the Bradley Count Court properly exercised personal jurisdiction over the father because once Texas pursued the matter and issued a support order, pursuant to the Uniform Interstate Family Support Act, Texas obtained continuing exclusive subject matter jurisdiction over the child support order.

Mediation

1.
Mediation Agreement Not Enforced.


In the matter of Shelby R and Sydnee R (WS Tenn. App. May 18, 2010), 2010 WL 1980195.


There was a custody dispute between father and maternal grandparents.  They had initially filed a joint petition to remove custody from the children’s mother.  When the father later filed a separate amended petition for custody on his own, the grandparents argued that he should be precluded from seeking custody due to a previous mediation agreement.  The father argued that he was entitled to his superior parental right to custody against the grandparents.  The trial court found the mediated agreement enforceable and did not consider father’s petition for custody.  When father appealed, the Court of Appeals vacated the trial court’s order and remanded it for further proceedings.  This case has an excellent discussion of the superior parental rights and distinguishes that the standard applies to custody disputes between parents and that applied to non-parents is very different.  Parental rights are superior to the rights of others and continues without interruption unless a parent consents to relinquish them, abandons the child, or forfeits parental rights by conduct that substantially harms the child.  A different standard also may apply when a natural parent seeks to modify an existing court order awarding custody to a non-parent.  In Blair v. Badenthropt, the Tennessee Supreme Court determined that nothing in our Constitution demands that a parent be allowed to assert “superior parental rights” to custody when a valid court order properly transferred custody from that parent in the first instance.  Blair, 77 S.W. 3d at 143.  The court held that absent extraordinary circumstances, a natural parent cannot invoke the doctrine of superior parental rights to modify a valid order of custody.  Instead, the parent must show that a “material change in circumstances” has occurred, which makes a change of custody in the child’s best interest.  

The custody order that was in effect at the time of this case awarded joint custody to the father and the grandparents pending the final hearing with the grandparents serving as primary residential caregivers, and the father having visitation.  Because the mediation agreement in this case only provided that grandparents would “retain” custody with the father maintaining his rights under the parenting plan, it appears that the grandparents and father continued to share joint custody under the plain language of the mediation agreement.  Moreover, the mediation agreement provided for a review of the visitation arrangement in 120 days.  Considering these facts, in addition to father’s testimony that he did not understand his attorney’s explanation, and believes that he would have no problem retaining custody when the school year ended, “it is our feeling that the father did not knowingly waive his superior parental rights by signing the mediation agreement.”  
2.
Attorney claims depressed during mediation.  
Stephen Beem v. Joan Beem (WS Tenn. April 28, 2010) 2010 WL 16087782.  Mr. Beem was an established attorney for many years in Shelby County, but in 2005, he opened a law practice in Deer Valley, Utah, and began spending much of his time there while his wife resided in Tennessee.  On January 1, 2007, the parties officially separated and wife filed for divorce.  Husband claimed he was devastated by the deterioration of this long-term marriage and submitted three different marital dissolution agreement drafts to the wife, none of which were acceptable.  The marital estate was between $7-10 million dollars.  Husband was represented by an attorney and mediation was conducted on July 21, 2008, before retired Judge George Brown, which resolved the case.  Twenty-two pages of handwritten notes became the substance of the agreement.  The next day, on the morning scheduled for trial, the parties appeared before the court, announced the settlement and requested additional time to execute the MDA.  Before signing the MDA, husband asked for an addendum relieving him of responsibility for certain debts owed to the wife which was also agreed to.  On or around September 10, 2008, husband filed a pro se motion under Rule 60.02(5) of the Tennessee Rules of Civil Procedure, seeking to set aside the marital dissolution agreement claiming he had mental incapacity and his rationale that he was compromised by serious depression.  He called a friend to testify and his clinical psychologist from Utah to say that he was upset and taking antidepressants.   Wife called another clinical psychologist who had not seen the husband but reviewed the records to state that he was competent to enter into the MDA.  Wife incurred some $40,000 in legal fees just fighting this motion to alter or amend.  The Court also considered the affidavit of Judge Brown that husband appeared mentally competent and lucid making offers and counteroffers between the parties, knew the assets and was fully able to participate.  Husband’s own attorney also testified that he made no observations of the husband that made him feel uncomfortable about his cognitive abilities.  The trial court denied husband’s motion and wife was awarded attorney’s fees pursuant to the terms of the marital dissolution agreement.  The Appellate Court found no abuse of discretion, affirmed the attorney’s fees award for the trial and the attorney’s fees on appeal.  The Court of Appeals noted that “it is rare indeed for a court to find that a contract is unenforceable based on the unfound emotional state of a contracting party.”  The party seeking to avoid a contract on this basis much show that he or she had “no reasonable perception or understanding of the nature or terms of the contract.”  Roberts, 827 S.W.2d at 791-92.  
Parental Rights

1.
The devil is in the details.
In Re:  Angela E, 303 S.W.3rd 240 (Tenn. 2010).  

Justice Connie Clark reversed the Madison County Chancery Court by finding that where Mother filed a petition to terminate father’s parental rights that the surrender of the father’s parental rights was neither attempted nor accomplished and the trial court was required to make statutory required findings and conclusions before granting a petition to terminate parental rights.  The analysis was that:

In the instant case, virtually none of the requirements necessary for a lawful surrender of an individual’s parental rights is found in the record.  Father never filed a petition to surrender his rights; he never executed the required statutory form; his appearance to discuss the matter was conducted in open court rather than in chambers and his colloquy with the Judge, although conducted under oath, contained only a few of the several required questions incident to a surrender.  No home study was ever conducted and father was not advised that he had ten days in which to revoke his surrender, see Tenn. Code Ann. §36-1-12(a)(1)(A) (2005.  Id. at 247.  

Paternity

1. 
Too little, too late.

In the matter of Kempton L.D. (WS Tenn. App. May 7, 2010).  2010 WL 1838058.


While cohabitating with Kempton Lamont Daniels, the mother, Cherrie Alexander, gave birth to K.L.D. on June 27, 1998.  The following day the parties executed a consent order acknowledging Mr. Daniels’ paternity of the child.  Based on the parties admissions, the trial court decreed the child to be Mr. Daniels’ natural child and ordered that he pay child support on a monthly basis.  On January 10, 2007, the State of Tennessee filed a petition to require Mr. Daniels to pay child support in accordance with the guidelines and by income assignment and Mr. Daniels, acting pro se, filed a petition to disestablish paternity.  Mr. Daniels now alleged that he had consented to the petition to establish parentage because mother told him he was the father.  However, after a statement by mother’s friend that caused him to question paternity, he had a DNA test performed, which he claims showed conclusively that he was not the child’s father.  The remedy was brought under Rule 60.02 which the Appellate Court discussed as an exceptional remedy which operates as “an escape valve from possible inequity that might otherwise arise from the unrelenting imposition of the principle of finality imbedded in our procedural rules.”  Thompson v. Fireman’s Fund, Inc. Co., (798 S.W.2d 235, 238 (Tenn. 1990).  


The case at bar was distinguished from both Coppage v. Green (2007 WL 845909) and White v. Armstrong (1999 WL 33085) because a significant period of time had passed not only between the consent order acknowledging Mr. Daniels’ paternity and his petition to disestablish paternity, but more importantly, between his questioning paternity and alleging discovery of non-paternity in his disestablishment petition.    At the hearing, mother testified that Mr. Daniels questioned his paternity since the child was two weeks old.  By his own admission, Mr. Daniels questioned his paternity in 2003 and allegedly learned that he was not the child’s father in April 2005.  However, he took no action to disestablish parentage for more than four years.  Moreover, he continued to support the child despite his alleged knowledge that the child was not his.  Thus, the trial court’s decision to deny the petition as not being filed with a reasonable time was affirmed on appeal.  

Retirement

1.
Huge Change in Retirement Interest.

Snodgrass v. Snodgrass, 295 S.W.3d 240 (Tenn. 2009).  

The Supreme Court in late 2009 made a decision in a case of first impression that in an opinion written by Justice Clark with Justice Wade filing a separate opinion concurring in part and dissenting in part, the Court ruled:


Clearly, this issue has caused confusion and consternation among the courts, litigants and lawyers.  We clarify today that 401(k) accounts held through a spouse’s employer are ‘retirement or other fringe benefits rights related to employment’.  Accordingly, net gains from any source accruing to such accounts during the marriage are all marital properties in the meaning of the second clause of section 36-4-121(b)(1)(B), and it is not necessary to consider the relative contributions of the parties to the increase in value.  Also, we agree with the parties that the balances that existed in each of their 401(k) accounts as of the date of marriage remain their separate property.”

2.
Court Ignored 5 Year Separation in Division.  

Matthews v. Matthews (MS Tenn. App. April 28, 2010).  2010 WL 1712981. 


In an opinion by Judge Cottrell, the parties separated in 2003 and in 2008 when the divorce took place, the trial court awarded wife 35% of husband’s total military retirement benefit representing one-half of the 19.6 years that the marriage overlapped with husband’s military service of 28 years.  The trial court did not abuse its discretion in failing to find that the parties’ five year separation warranted a reduction in wife’s share of husband’s military retirement when the amount of the pension depends on years of service such as in the military.  Those years of overlap of the marriage and the ratio between the years of marriage during which the pension accrued and the total number of years of accrual is the most common formula for calculating what portion of the pension should be considered as marital property.
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